UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549

THE CHAIRMAN

September 21, 2001

The Honorable John D. Dingell
Ranking Member

Committee on Energy and Commerce
U.S. House of Representatives

2322 Rayburn House Office Building
Washington, D.C. 20515-6115

Dear Congréssman Dingell:

Thank you for bringing to my attention correspondence regarding two securities
arbitration cases that you enclosed with your August 16 letter. At the outset, let me
assure you that the Commission is dedicated to preserving the fairness of the securities
arbitration programs administered by the self-regulatory organizations (SROs).

The letter from Roger E. Winkelman, Esq. expresses particular concern with the
New York Stock Exchange’s (NYSE) scheduling of hearing dates. Mr. Winkelman
asserts that the NYSE failed to schedule sufficient consecutive hearing dates in a case
now being handled by his law firm, and complains of excessive delays between
scheduled hearing dates. I agree with you that, on its face, the three-year course of this
case does not appear to meet arbitration’s promise of speed or efficiency.

Commission -staff contacted the NYSE in order to learn more about the case
addressed in Mr. Winkelman’s letter. The exchange has not yet concluded its review of
the assertions about its administration of the case. I have been advised, however, that the
exchange’s initial review suggests that the need for consecutive hearings may not have
been clear as early as Mr. Winkelman’s letter suggests. I have asked my staff to review
closely the NYSE’s written reply to you, which we expect to receive later this month, in
order to learn whether there are administrative steps the exchange could implement to
expedite future cases. As you are aware, however, parties and arbitrators have significant
control over the course of arbitration cases. While SRO staff can attempt to facilitate a
case, they may not instruct arbitrators or the parties to take particular actions.

More generally, I have been advised by Commission staff that its most recent
inspection of the NYSE’s arbitration program, concluded in 2001, did not identify the
scheduling of consecutive hearing dates as a deficiency in the Exchange’s arbitration
program. Based on the Commission’s current information, the staff advised me that it
does not believe Mr. Winkelman’s letter reflects a systemic problem at the exchange.
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Your letter also asks the General Accounting Office (GAO) to look into broader
issues of complex employment and discrimination cases in the arbitration system. In
connection with that request, you enclosed a piece of correspondence from Ira and
Suzanne Stitz conceming their employment case, which was administered by NASD
Dispute Resolution (NASD-DR). I understand that the Stitz matter has been the subject
of previous correspondence with you, as well as the subject of consideration by the U.S.
General Accounting Office in a November 2000 report titled Procedures for Updating
Arbitrator Disclosure Information. As you are aware, U.S. District Court Judge John S.
Martin, Jr. rejected the Stitz challenges to the fairness of their arbitration. I also
understand that you requested that the Commission and NASD-DR submit a follow-up
report in November of this year on GAO’s November 2000 report. The Commission will
coordinate with NASD-DR to respond to your earlier request.

In the meantime, I thought I would let you know that Commission staff contacted
NASD-DR and learned that NASD-DR’s employment arbitration case filings have
decreased since 1997.! The caseload change at NASD-DR follows two changes in its
rules. Under the first change, the Form U-4 no longer provides an agreement to arbitrate
employment discrimination claims. Under the second rule change, NASD-DR
implemented  special procedures shaped by the American  Arbitration
Association/American _Bar Association Due Process Protocol for Mediation and
Arbitration of Statutory Disputes Arising out of the Employment Relationship for cases
brought to its forum under separate employment agreements. The amended rules include
provisions for coordinating cases with discrimination claims filed in court and other
employment claims filed in arbitration. One possible outcome under the rules is for the
parties to decide to resolve all of their claims in court.

In addition, I wanted to point out that a 1998 NYSE rule change also might result
in more complex employment cases being resolved in court. The NYSE amended its
rules in late 1998 (after the commencement of the matter addressed by Mr. Winkelman)
to exclude discrimination claims unless the parties agree to arbitration after the dispute
has arisen. While the rule change left open the possibility of bifurcated cases (with
discrimination claims being resolved in court and other employment claims resolved
through arbitration), exchange staff has advised that no cases since that date have been
bifurcated. Parties have agreed either to litigate in court or to arbitrate all of the issues in
a particular dispute.

! Employment arbitration case filings at NASD-DR: 1997 (166, of which 125 included a discrimination
claim); 1998 (125, of which 87 included a discrimination claim); 1999 (79, of which 77 included a
discrimination claim); and 2000 (79, of which 51 included a discrimination claim).
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I appreciate your attention to arbitration matters. Complex arbitration cases along
with other complex litigation will likely continue to raise challenges for the parties and
case administrators. They also will remain a focus of the Commission’s inspection
program, in order to assure that existing rules are effective for the administration of these
cases.

Thank you for your letter.

Yours truly,

z/%%

Harvey J/Pitt

cc: The Honorable W.J. “Billy” Tauzin, Chairman
Committee on Energy and Commerce

The Honorable Michael G. Oxley, Chairman
Committee on Financial Services

The Honorable John J. LaFalce, Ranking Member
Committee on Financial Services

The Honorable Richard H. Baker, Chairman
Subcommittee on Capital Markets, Insurance and

Government Sponsored Enterprises
Committee on Financial Services

The Honorable Paul E. Kanjorski, Ranking Member

Subcommittee on Capital Markets, Insurance and
Government Sponsored Enterprises

Committee on Financial Services

The Honorable David M. Walker, Comptroller General
U.S. General Accounting Office

Richard A. Grasso, Chairman and CEO
New York Stock Exchange, Inc.

James E. Buck, Senior Vice President and Secretary
New York Stock Exchange, Inc.

Linda D. Fienberg, President
NASD Dispute Resolution



Richard A. Grasso

New York Stock Exchange, Inc.
Chairman and Chief Executive Officer en e

1 Wall Street
New York, NY 10005

B NYSE

September 27, 2001

The Honorable John D. Dingell
U.S. House of Representatives
Washington, DC 20515

Dear Congressman Dingell:

I am responding to yours of August 16, 2001 which enclosed a letter from Roger A.
Winkelman. Your letter expressed concern about possible shortcomings in the arbitration
of employment discrimination cases.

On December 29, 1998, the New York Stock Exchange (“NYSE” or “Exchange”)

amended its rules to exclude claims of employment discrimination from arbitration unless
both parties consent to arbitrate after the dispute arises. Following this amendment the
Exchange has received very few cases alleging employment discrimination. The parties
voluntarily submitted these cases to arbitration. The case referred to in your letter is one of
the last claims filed before the NYSE changed its rules.

We have reviewed this matter and our findings are detailed in the attached memorandum.
In summary we found that, although this matter has not proceeded as expeditiously as
arbitration is intended to be, delays were caused by the parties’ failure to respond to the
Arbitration Department’s request that they advise us how much time was needed to present
their case and by the parties’ continued inability to accurately estimate the time needed to
complete the hearing. We believe there does not appear to be a systemic shortcoming in
the arbitration process. '

The NYSE is committed to providing a forum where disputes are quickly and fairly
resolved. The case referred to in your letter appears to be an exception. Nevertheless, we
are happy to work with you and the Congress on improving the process of arbitration.




Memorandum

B nySE

To:  James E. Buck Date: September 25, 2001

From: Robert S. Clemente Re:  Congressman Dingell's Letter -
Employment Discrimination
Claims

This memorandum contains the results of my review of the arbitration file referenced in
Congressman Dingell’s letter of August 16, 2001 and the letter of Mr. Winkelman, dated
August 1, 2001 attached thereto. In brief, the correspondence expresses concern of
possible shortcomings in the arbitration process, in particular the scheduling of sufficient
consecutive hearing dates in complex employment discrimination claims. As you know
our rules were amended in 1998 so that discrimination claims can only be arbitrated if the
parties agree after the dispute arose. This case was filed before the rule went into effect.

Since the arbitration hearing is continuing, I limit my remarks to observations of the case
file and hearing transcript so as not to prejudice either party. The file shows the case has
proceeded on a schedule largely dictated by the parties. The case was filed in June 1998
and would generally have been scheduled for a hearing in early 1999. In February 1999,
however, the parties agreed to use a voluntary procedure to select arbitrators. This
procedure gives the parties control over who the arbitrators will be and takes more time
than staff appointment of arbitrators. The procedure does not permit our staff to inquire
about the arbitrators’ schedules. Some arbitrators selected by the parties may not be
available to hear large cases on consecutive hearing days.

NYSE Rule 613 gives the arbitrators the authority to schedule additional hearing dates
after the initial hearing. Most arbitrators, including the arbitrators on the case referred to
in Congressman Dingell’s letter, attempt to accommodate the schedules of the parties and
lawyers. The hearing dates in the subject case have been spread over a year because the
parties: (1) did not respond to the Exchange’s request that they advise us of the amount of
time needed to present their case; (2) did not advise the Exchange that the case could
“take weeks to complete” and; (3) continually underestimated the time they would need
to complete the hearing. The parties agreed to start the hearing on the initial three dates in
August of 2000. On August 31, 2000, claimant’s counsel advised us that he needed only
three more days to finish his case. It actually took him five more days to finish.

While it was unfortunate that the arbitrators were not able to reconvene the hearing in the
fall of 2000, our file shows that neither we nor the arbitrators were aware before the start



of the first hearing that additional hearing dates would be needed. The attorneys’
schedules also contributed to the delays. After the initial hearing, the arbitrators asked the
parties to submit proposed hearing dates for January, February and March 2001.
Claimant’s attorney advised the Exchange that he was not available in February, only in
January and March. The arbitrators scheduled four hearing dates in March 2001.
Claimant’s counsel then advised us that he was not available for two of those dates. The
arbitrators then scheduled two hearing dates in April 2001. We anticipate that the case,
which had three additional hearing dates in August 2001, will be concluded in December
2001.

Discovery
The Chair of the panel conducted several pre-hearing conferences to resolve discovery

disputes. This is not typical. Often discovery disputes are resolved on written
submissions or by telephone conference calls. In-person conferences are harder to
schedule and therefore take more time.

The Exchange’s arbitration department offers several pilot programs designed to give
parties more control over the process. These include alternative procedures for
selecting arbitrators, mediation and administrative conferences. The procedure for
selecting arbitrators using random lists is voluntary. Giving the parties more control
of the process has, in many cases, increased the time it takes to resolve disputes.
Despite this, last year NYSE arbitrators decided cases on average in a little more than
10 months. This year (through August) the average has grown to 14 months. Much
of this increase is directly attributable to the pilot list selection process and the parties
exercising greater control over scheduling.

While it is unfortunate that circumstances led to a less than expeditious resolution of
this particular matter, I do not believe that there is any systemic shortcoming
responsible for this particular case. Had the parties advised us or the panel in
advance that it would take 10 days to complete the case, we would have scheduled a
series of dates as close together as possible in 2000.

Moreover, since our rule change in 1998, and the amendment of form U-4 to no
longer require an agreement to arbitrate employment discrimination claims, the
number of such claims now filed here is negligible. Parties apparently are pursuing
employment discrimination claims in court. Only two arbitrations involving claims
of employment discrimination have been filed this year, both by post-dispute
agreement of the parties.



MICHAEL BILIRAKIS, FLORIDA

JOE BARTON, TEXAS

FRED UPTON, MICHIGAN

CLIFF STEARNS, FLORIDA

PAUL E. GILLMOR, OHIO

JAMES C, GREENWOOD, PENNSYLVANIA
CHRISTOPHER COX, CALIFORNIA
NATHAN DEAL, GEORGIA

STEVE LARGENT, OKLAHOMA
RICHARD BURR, NORTH CAROLINA
ED WHITFIELD, KENTUCKY

GREG GANSKE, IOWA

CHARLIE NORWOOD, GEORGIA
BARBARA CUBIN, WYOMING

JOHN SHIMKUS, iLLINOIS

HEATHER WILSON, NEW MEXICO
JOHN B. SHADEGG, ARIZONA
CHARLES “CHIP" PICKERING, MISSISSIPPI
VITO FOSSELLA, NEW YORK

ROY BLUNT, MISSOURI

TOM DAVIS, VIRGINIA

€D BRYANT, TENNESSEE

ROBERT L. EHRLICH, Jr., MARYLAND
STEVE BUYER, INDIANA

GEQRGE RADANOQVICH, CALIFORNIA
CHARLES F. BASS, NEW HAMPSHIRE
JOSEPH R. PITTS, PENNSYLVANIA
MARY BONO, CALIFORNIA

GREG WALDEN, OREGON

LEE TERRY, NEBRASKA

ONE HUNDRED SEVENTH CONGRESS

U.S. Houge of Wepresentatives

Committee on Energy and Commerce
TWashington, BE 205156115

W.J. “BILLY” TAUZIN, LOUISIANA,
CHAIRMAN

August 16, 2001

The Honorable David M. Walker

Comptroller General

U.S. General Accounting Office

441 G Street, N.-W.

Washington, D.C. 20548

The Honorable Harvey L. Pitt

Chairman

Securities and Exchange Commission

450 Fifth Street, N.W.

Washington, D.C. 20549

Mr. Richard A. Grasso
Chairman and CEO

New York Stock Exchange Inc.

11 Wall Street

New York, N.Y. 10005

Dear Mr. Walker, Mr. Pitt, and Mr. Grasso:

JOHN D. DINGELL, MICHIGAN
HENRY A. WAXMAN, CALIFORNIA
EDWARD J. MARKEY, MASSACHUSETTS
RALPH M. HALL, TEXAS

RICK BOUCHER, VIRGINIA
EDOLPHUS TOWNS, NEW YORK
FRANK PALLONE, Jr., NEW JERSEY
SHERROD BROWN, OHIO

BART GORDON, TENNESSEE
PETER DEUTSCH, FLORIDA

BOBBY L. RUSH, ILLINOtS

ANNA G. ESHOO, CALIFORNIA
BART STUPAK, MICHIGAN

ELIOT L. ENGEL, NEW YORK

TOM SAWYER, OHIO

ALBERT R. WYNN, MARYLAND
GENE GREEN, TEXAS

KAREN McCARTHY, MISSOURI

TED STRICKLAND, ORIO

DIANA DEGETTE, COLORADO
THOMAS M. BARRETT, WISCONSIN
BiLL LUTHER, MINNESOTA

LOIS CAPPS, CALIFORNIA
MICHAEL F. DOYLE, PENNSYLVANIA
CHRISTOPHER JOHN, LOUISIANA
JANE HARMAN, CALIFORNIA

DAVID V. MARVENTANO, STAFF DIRECTOR

I am writing concerning the enclosed complaint about an arbitration proceeding before
the New York Stock Exchange in a case involving allegations of wrongful termination, breach of
contract, and age discrimination. Irequest that the Securities and Exchange Commission (SEC)
and the New York Stock Exchange look into this matter and report your findings, and any
appropriate actions to address the underlying procedural problems, by the close of business on
Friday, September 21, 2001.

While arbitration may prove to be speedy, efficient, and fair in many cases, that is not
universally true. We are starting to see an increase in complaints about complex employment
and discrimination cases being forced into an arbitration system that is ill-equipped to handle
them. The result is injustice. That is unacceptable. I therefore ask that the General Accounting
Office look into this problem and make appropriate recommendations for reforms. I am
transmitting Mr. Winkelman’s letter as well as the June 29, 2001, letter from Mrs. Suzanne Stiz
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regarding her NASD Dispute Resolution arbitration. Legislation imposing minimum
requirements to make arbitration fair, equitable, and voluntary died in the 100th Congress under
intense industry opposition. Hopefully, we can agree on how to resolve the most serious
shortcomings in the system as applied to these specific kinds of cases.

Thank you for your cooperation and attention to my request.

' JOHN D. DINGELL
RANKING MEMBER

Enclosures

i

cc: The Honorable W. J. “Billy” Tauzin, Chairman
Committee on Energy and Commerce

The Honorable Michael G. Oxley, Chairman
Committee on Financial Services

The Honorable John J. LaFalce, Ranking Member
Committee on Financial Services

The Honorable Richard H. Baker, Chairman

Subcommittee on Capital Markets, Insurance and
Government Sponsored Enterprises

Committee on Financial Services

The Honorable Paul E. Kanjorski, Ranking Member

Subcommittee on Capital Markets, Insurance and
Government Sponsored Enterprises

Committee on Financial Services

Mr. Roger E. Winkelman
Ira and Suzanne Stitz

Ms. Linda Fienberg, President
NASD-DR
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FARMINGTON HILLS, MICHIGAN 4833|

SHELDON A. FEALK STEPHEN SCAPELLIT!

JACK S. COUZENS, n DONALD A. WAGNER

JERRY M. ELLIS GREGG A. NATHANSON TELEPHONE (248) 489-8600
DONALD M. LANSKY DAVID B. DEUTSCH TELECOPIER (248) 489-4156
BRUCE J. LAZAR CYNTHIA L. M. JOHNSON

ALAN C. ROEDER MARK S. FRANKEL DETROT OFFICE-

RENARD J. KOLASA ROGER E. WINKELMAN 211 WEST FORT STREET, SUITE 1100
KATHRYN GILSON SUSSMAN ALISA A. KWANG DETROIT, MICHIGAN 48226
JEFFREY A. LEVINE JAMES T. CARROLL 111

PHILLIP L. STERNBERG CHRISTOPHER ARD|>\ TELEPHONE (313) 967-9000

LISA J. WALTERS AMBER L. SLU U \'\Q)j\' TELECOPIER (313) 967-0344
(rlf%gz/ ) August 1, 2001
Honorable John Dingell ‘ Cﬁp/ /
2328 Rayburn House _ \VJ
Washington D.C. 20515

Dear Jochn:

A client of this firm recently came across and forwarded to us
an article in the magazine “On Wall Street” which mentions your
concerns regarding the inequities of mandatory arbitration required
in securities industries disputes. The article was of particular
interest to the client, because he is currently involved in a
significant New York Stock Exchange arbitration action and is very
dissatisfied with the manner in which the claim is proceedings.

The client is a former Branch Manager of one of the largest
branch offices for a major brokerage house. His claim includes
allegations of wrongful termination, breach of contract, violation
of Michigan wage and fringe benefit laws and age discrimination.
He is represented on the claim by a partner in this firm, Phillip
L. Sternberg.

Filed originally on June of 1998, because of the very limited
ability granted in arbitration proceedings to discovery combined
with the complex nature of the claim, the actual hearings did not
commence until August of 2000. Although the limited nature of
discovery in a claim such as this in and of itself gives great
advantage to the brokerage house over the complainant, the
conducting of the hearing is now the paramount concern and one
which Mr. Sternberg believes may be of interest to you in your
examination of the process.

Despite the fact that both sides acknowledged before the
hearing that it could easily take weeks to complete, the Exchange
allotted only three days of hearings in August of 2000. Once those
three days were exhausted and testimony of only three witnesses
could be completed, the next available date for hearings was not
until March of 2001 and then only three days of hearings were
provided followed by an additional two days in April.
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The matter is scheduled to reconvene for two days next week,
August 9 and 10. It clearly will not be completed in that time and
if the scheduling proceeds along the path it has thus far taken,
further hearing dates will not be available until sometime in the
year 2002. Assuming that to be the case (and there is no reason to
assume otherwise at this point), it will be, at best, two years
from the date the Claimant first began to present his case that the
arbitrators will even begin to deliberate.

Mr. Sternberg, the Claimant and I believe that this huge lapse
in time is so prejudicial to the Claimant’s cause to be in and of
itself a denial of basic due process of law. It is noteworthy that
a Michigan Court of Appeals panel found that a continuance of only
six days after a plaintiff’s case presentation in a jury trial
could unfairly prejudice the plaintiff’s rights to a fair trial.

Whether or not this particular panel can rise above the slant
of the playing field in this matter and arrive at a failr and just
award is a surely a matter of, unfortunately, doubtful speculation.
However, perhaps in the future these inequities can be eliminated
through efforts such as those which you appear to have undertaken.
In that regard we would like the opportunity to meet with you and
discuss the entire process in greater detail.

Please ask your assistant to contact my office so that a
meeting in the Detroit area may be scheduled at your earliest

convenience. As always, I appreciate your consideration and
friendship and look forward to hearing from you in the near future.

With kindest regards,

COUZENS, LANSKY, FEALK, ELLIS,
ROEDER, & LAZAR, P.C.
S & P
ROGER ¥/ WINKELMAN

REW/amc
0:\AMC\REW\1ltrs\dingle.haa



IRA AND SUZANNE STITZ
97 MONMOUTH COURT
ORANGEBURG, NY 10962
845 359-7580
FAX: 845 359-4599

June 29, 2001
Re: NASD Arbitration Number 97-04823
The Equitable Lfe Assurance Society of
the United States vs. Ira Stitz and Suzanne Stitz

Dear Congressman Dingell:

Thank you for sending us copies of letters of June 4, 2001, response of NASD
Dispute Resolution to your letters of May1, 2001, and May 23, 2001, regarding my
arbitration.

As you state in your letter of June 19®, as a result of our complaint you and
your staff were able to get the NASD-DR to implement some very important reforms as
to “its procedures for updating and verifying the biographical data of arbitrators” and an
amendment “to allow the director or the president of NASD-DR to remove an arbitrator
for cause at any time where they find circumstance which might preclude such arbitrator
from rendering any objective and impartial decision.”

We are coming to you once again in response to the above letters and especially
the letter dated June 4, 2001 where Linda Fienberg addresses your questions as to our
arbitration.

We are outraged by Ms. Fienberg’s response, indicating again, needs for very
strong reforms for the public. What reforms are needed? Reforms dealing with training
of the arbitrators and importantly, decisions rendered by arbitrators; an explanation
should be included (what is obstructionist behavior?) and should be supported by fact.
Here we have a decision where the arbitrators do not define “obstructionist behavior.”
Ms. Linda Fienberg, President, NASD-DR, cannot explain it and will not even research
this with the arbitrators as they did with our last complaint that led to such wonderful
reforms and then there is the Stitzs* who have no idea what this means. Therefore,
everyone hides behind “obstructionist behavior.” Mr. Dingell, don’t you agree that when
a decision is rendered that all parties should have a full understanding of what is
happening to them? If a panel of arbitrators come down with a decision, the burden of
proof to support that decision should be included in the written decision.



As stated in your letter of May 1, 2001, “The Award indicates that the Stitz’s were
liable for $72,775.02 in attorneys fees incurred by Equitable because:”

“The Panel finds that due to the often obstructionist behavior of the Respondents
and their counsel during the course of the Arbitration hearings, additional hearing
sessions were undertaken over and above the amount originally agreed to by the parties,
and concomitant additional legal fees were unnecessarily incurred by Claimant for
attorney’s fees and disbursements in the amount of $72,775.02, representing Claimant’s
fees and disbursements for the period June 11, 1999 through May 9, 2000, the time
period the Panel finds would not have been necessary had Respondents and their counsel
not engaged in such obstructionist behavior.”

Let’s address that decision where the Panel states’ “additional hearing sessions  ®
were undertaken over and above the amount originally agreed to by the parties and
concomitant additional legal fees were unnecessarily incurred by Claimant for attorney
fees and disbursement.” Ms. Fienberg in her letter of June 4™ addresses this very issue in
that she states, “there is no mechanism to request that any party agree to a specific
number of hearing sessions. Dispute Resolution provides the parties with a notice of all
scheduled hearing sessions. Likewise, there is no guideline for the usual length of a
complex case.” There was not an agreement as t0 the number of hearing sessions in the
Stitz Arbitration and as to “complex case” ours dealt with 3 cases in one. Therefore, Ms
Fienberg should find a problem with their decision in that they continually refer to this
extended time. The next question arises here as to “fees and disbursements for the period &
June 11, 1999 through May 9, 2000, the time the period the Panel finds would not have
been necessary had Respondents and their counsel not engaged in such obstructionist
behavior.” If an explanation had been made in the decision, the realization would have
been that this expanded time and expended legal fees were the direct result of the
removal of Chairperson Francis. Denial by Mr. Francis to recuse himself, motions and
briefs requested from both sides on this issue, intervention by yourself, and NASD-DR
were the causes not “obstructionist behavior.” The Stitzs’ are being penalized for this by
having to pay legal fees and % forum fees. Mr. Dingell, aren’t you outraged that an
educated panel does not have the responsibility to explain an assessment — you must not
allow this unfairness to persist. :

Ms. Fienberg, in her June 4™ letter keeps referring to Judge John S. Martin, Jr’s
decision but she is also aware that Judge Martin does not refer to the circumstances of the
removal of Mr. Francis and the reforms made from our complaint. Instead, she chooses
out of context quotes from the Judge when he has not analyzed the facts.

Ms. Fienberg states, “the arbitrators did not specify the nature of the obstructionist
behavior of the Stitz and their counsel and did not point to portions of the record
evidencing that behavior.” This cries out for reform, Mr. Dingell, the public is entitled to
an explanation and here once again Ms. Fienberg refuses to provide one. What she states
in its place is, “However, I note that the District court stated that the Stitzs did not
produce a copy of the transcript in support of their Motion to Vacate.” This is appalling.
We have to explain why we did not display obstructionist behavior by submitting a

A



transcript and the Panel doesn’t have to explain what it is and where it lies in the
transcript. We do not even have a transcript of the proceedings, although we requested
the tapes and the NASD did not respond. Because of the prohibitive cost, Mr. Dingell, if
you could get this for us we would so appreciate that. The documentation submitted to
Judge Martin as exhibits on our cross motion is voluminous and detailed; exhibits contain
all the necessary evidence to disaffirm the arbitration award. It is shocking to us that
Judge Martin doesn’t even refer to any of our exhibits.

Mr. Dingell, you also note in your letter that “the Panel assessed the Stitzs
75 percent of the forum fees or $25,875.00.” We received no explanation from the Panel.
Ms. Fienberg states in her June 4" letter, “ The arbitrators did not specify their reasons
for how they split the assessment of forum fees. The arbitrators did, however, cite
obstructionist behavior as to the basis for awarding attorneys’ fees.” Is Ms. Fienberg
making an assumption here for the arbitrators? Obstructionist behavior, which we
cannot get a definition of, is costing us $98,650.02 (legal fees and forum fees).
Throughout her letter, it appears that she feels that the arbitrator has all the power, does
not have to answer to anyone (including her), can use terms and yet, not explain them,
award fees without explanation. Where is Ms Feinberg and the NASD-DR responsibility
here? It is clear she does not want to take any responsibility here to do any research to
answer your questions. Your last questions on our last complaint she researched and
found the answers to which led to reforms. Her only answer was her referral to Section
10205 of the code where it states that “the arbitrators may determine in the award other
costs and expenses of the parties and arbitrators which are within the scope of the
agreement of the parties.” Does costs and expenses refer to legal fees and forum fees and
once again where among our arbitration agreement, papers, do the Stitz; agree to this?
Then Ms. Fienberg refers to Judge Martin’s decision saying “cites the Stitzs” own request
for an award of attorneys’ fees as a waiver of any claim that the arbitrators lacked the
authority to issue such an award.” Judge Martin omits any reference to the Stitzs’
opposition to arbitration in the first place and he requests by the Stitzs in their court
lawsuit for attorney fees. It was Judge Martin who transferred our request for legal fees
to arbitration and we were compelled under a court order to submit to such arbitration.
The only reason our attorney presented a list of legal fees was because a request was .
made by Ms Shari Sturm on behalf of the arbitration panel. We questioned why but did
not receive an answer. Again, Mr. Dingell, if an explanation by the arbitrators was
expressed in their written decision, they would have realized such an agreement was not
made.

As to question 4, Ms Fienberg in paragraph 2 of page 2 of her June 4" letter gave
details of the procedures used to verify the biographical data submitted by the arbitrators
in our case. Ms. Fienberg discusses how DR reviews and updates background
information on arbitrators each time they serve on a case. She says: “The staff also
requires each arbitrator to execute an oath for each case on which the arbitrator serves.
That oath attests to the accuracy of the information on the disclosure profile.” We
received a disclosure profile but never received an executed oath where Mr. Francis is to
sign off that his disclosure profile is correct. We have requested this document in the .
past and have not received this so I ask you if you could kindly make that request on our



behalf. In addition and more importantly, Mr. Francis (refer to his corrected disclosure
profile attached here) sat on numerous cases while on ours so once again how does Mr.
Francis sign off on all these cases, and, how does the NASD continue time after time not
update his profile until we submit his new employment?

We are enclosing Mr. Francis’ corrected Arbitrator Disclosure Report which
brings up another needed reform. There should be some kind of reform to expedite cases
as is promised when you go to arbitration. We were promised when going to arbitration,
the process would save time and money. We have already established here how costly it
is to go to arbitration. Let’s address the time factor and how it affects a public case.

The Panel in its decision would have you believe that due to “obstructionist
behavior” of the respondents the time required was extended. Attached here is page 5,
“FEES” of the “Award” set down by the Panel. Please take notice the pre-hearing
conference was April 15, 1998 and the actual hearing did not begin until January 5, 1999.
Why? Because the arbitrators (3) were not available, and if you look at Mr. Francis’ list
of cases he sat on during that period you could see why. Referring to the hearing dates
listed, the reason for the delays was clearly due to the arbitrators inability to attend these
meetings due to other cases and also note on this page that the Stitzs’ were never charged
any “Adjournment Fees” for delay of case. However, the Claimant, Equitable, was
charged $1600 for delaying the proceedings. If you look at the date, June 18, 1999 you
will see ultimately the Stitzs’ are paying for this (refer to page 4 of the Award). Thisis
so stated in page 4 of the Award where the Respondents, Stitzs’ are paying the Claimant,
Equitable, fees and disbursements from June 11, 1999 through May 9, 2000. The delay
in reality was due to the arbitrators inability to meet, the Equitable’s adjournments and
not due to the Stitzs. In addition, looking at the hearing dates from October 1, 1999
through May 9, 2000, these dates pertained to the process relating to the removal of Mr.
Francis, the introduction of arguments on both sides, legal work on both sides, NASD
involvement when Congress and GAO got involved, and not only are the Stitzs charged
for all this but the timely fashion for arbitration does not exist. Mr: Dingell, once again,
this cries out for reform. Where is the fairness to the public? How can a Panel rule on a
case or retain the information to rule correctly over a period of 1% years?

With regard to your question number 5 as to why the NASD intervened only
when there was a Congressional and GAO inquiry? Ms. Fienberg does not answer this
question but rather restates your question incorrectly: “You have asked why the NASD
did not take action against Mr. Francis in response to the Stitzs” and in paragraph 3 of
page 2 of her June 4" letter, she gives that answer but does not indicate why a letter from
you brings action.

In Ms. Fienberg’s response to your May 23" letter, she answers your question that
our case was no longer a confidential matter but fails to address your question what does
“ strain the process dramatically” mean, and “Are the Stitzes being punished because
their case did not comfortably fit the constraints of the arbitration process?”



In one of your past letters you write, “my support for investor protection is
unwavering.” We hope we can continue to count on this support and hope you will act
on our letter accordingly and push for the needed reforms.

Thank you for all past help and hopefully future help.

Sincerely,

Ay F

IRA STITZ $UZANNE STITZ
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f Dispute Resolution

Pursuant to the Code, the following fees are assessed:

Filing Fees

NASD-DR will retain or collect

Initial claim filing fee
Counterclaim filing fee

Member fees are assessed to each member firm tha

member firm that employed the associated person a

dispute. In this matter, the member firm is a party.
Member surcharge

Adjournments re
May 14, 1999 a
June 18, 1999 adjournment re

Foru

The Panel assesses forum fees fo
meeting berween the parties and the ar
arbitrators, that lasts four (4) hours or

1 Pre-hearing session with Panel x $1,500
Pre-hearing conference:

quested during these proceedings:

djournment requested by Clgimant
quested by Cl

22 Hearing sessions x $1,500

Hearing Dates:

January 5, 1999
January 6, 1999
January 7, 1999
May 27, 1999
June 4, 1999
June 11. 1999
October 1, 1999
October 4, 1999
October 20, 1999
October 26, 1999
May 9, 2000

April 15, 1998

_/

1 session

2 sessions
2 sessions
2 sessions
2 sessions
2 sessions
2 sessions
2 sessions
2 sessions
2 sessions
2 sessions
2 sessions

un

the non-refundable filing fees for each.claim:
=$ 500

=$ 500

t is a party in these proceedings or to the

t the time of the events giving rise to the

= § 800

$ 600
$1,000

r each hearing session conducted. A hearing session is any
bitrators, including a pre-hearing conference with the
less. Fees associated with these proceedings are:

=$ 1,500

= $ 33,000

(<P 4
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’ ' PAGE Y3
FROM - HENRYAREGAN-HENRY PHONE ND. : 914 S48 1439 Nov. 06 1999 B6:85AM P2
' Al0219
Report ID: NLSS007 Arbitrater: Al
ARBITRATOR DISCLOSURE REPORT
Arpitrater informatiod Iast amcaded on 11/1/199
ARBITRATOR
AlQ2)9 Mr. James A. Francis B Industry Arbitrator
SKILLS IN CONTROVERSY SKILLS IN SECURITIES
Account Relalad - Failure 1o Supstviss Common Stock
Bmployment - Breach of Contract Corporats Bonds
Employment - Proniswory Notes . Limitad Partnerships
Employment - Training Contract Mutual Funda e ;
e o r l"m‘:'!l_jb'l “s‘w o \ L crRt A .:J TR
g e “ prandulcat Activity’= Omusion of Facts - )
rraudulens Activity-Breh of Fiduciary Dt
Praudulent Activity-Chuming:
Freudulent Activity-Misrepresentabion
Fraudulent Activity-Suitability )
Fraudulent Activity- Unauthonzed Trading
Other-Raiding Dispuics
EMP[DYMENTIEDUCATION
i — Positian/D
1/1/1965 17171968 Fducation Loyols Univensity Sch of Law D
1/1/1959 1/1/1963 Educstion Layoela Unlvernty i
el Employment _ McDonald Information Service Ganers Counsel
131997 mployment eral Counsel unknown
8/1/1996 5/1/1997 Employment  ARomey Speclalizing in AIb.
11/1996 1711997 Employment  Alomey at Law Sell
14171980 1171996 Employment  The Chio Company 81. VP Corpoats Coun
. TRAINING
Begin Dat End Dat Descriptl - ‘ Cacsificali
3/25/1994 Intro Securities Arbitrator ‘Training 4 hours SOL
1077/1994 Chairperson Securitics Training 4 hours COL
 DISCLOSURE/CONFLICT INFORMATION
m.m‘ ) W ‘ . .
Hus/Hed on account with Charler Schwab & Company, Inc.
Has/Had a3 acsount with The Ohio Company
Ls/Was soiployed by The Ohio Company
?UBLICLY AVAILABLE AWARDS
07.07487 - Mildred Teicher va, SF1 and Frank Fasano : : 6/911999 -~
98-00360:." Colc Family Parmers,LP, Rishard Cole, Jai Gaur, Joan M. Gil NI <
«t a1, va. Duke & Co., Lawrence Rosenberg, Victor Wang, eta
§7-02386 .- W.R. Lazard, Laidlaw Incorporeted v. Greenwich Clobal, L.P. and 3:29/1999
© anosm34. :nh,ub; Zoalove N
.ok ' vk S. Urich va, Worthingion Caplual Group, Inc. 1719
97-05008 S i va T Lawrest & o oo, | | 199

" SifriD: STURMS Pagelofa - As of 11721999
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., . FPAGE 849
.-FRCH‘! HENRYZREGAN-HENRY PHONE NO. @ 914 S4B 1439 Now, @6 1999 B5:86AM P3
Report 10: NLES007 Arblirstor: A102)9
79708674 Jeffrey Greenip vs. Cambridgc Partners, L.L.C.. Jobn J. McFadden 1273/199%
: and Bjorn Aaserod B )
96-01833 Surinder Chabrs and Parvinder Chabru v. Amarjit Singh, Birch 9225/1998
) Trec Financial Services, Inc., A, Randa! Birch, et al.
9704957 Comprehentive Cupitol Corporatioa vs. Christopher Gerald Ryan 6/11/1998
. 97-04118 GF1 Oroup Inc. vs. Nicholas DeMasia 472/1998
97-01834 Armenoui Karamenoukian va. Earl J. Swan, Ui, Asran Bronsiein, . 3/)01998
’ cnd The Golden Lender Financial Group, Inc.
97-00432 Howard Darten and Virginia Gahan v/a Barten Gahan Associates 111/1997
vs. Brookstest Sceurities Corp, .
90-02329 Gary Kovach va. Roncy & Co. W1

ARBITRATOR BACKGROUND INFORMATION

I reccived a BS from Loyola Univemity, Chicego in 1963. 1 entered the U.S. Army a5 a Second Lieutenunt after graduating from
coliege and having panticipated in the R.O.T.C. program, Afler two yeary in the U.S. Army Artillery, ) was dischurged as a First
Licutenant. I then entared Loyols University School of Law in Chicago, 1llinois in 1965 and gradusted in 1968, I pasced the bus
. exam in the Swie of Nllinois in 1968. 1began working far the US. Securities & Exchunge Comrmission {n the Chicago vegional cffice ,
i1 epepialjzing in sscyities law, Including Regulstion A and enforcement maters. After working {or three years for the BEC, Ljoined .
Walston & Company 83 8 Regionsl Compliance Director covering the midwest division hased in Chicago, illinois. After 1974, Iwent
into the practice of luw in e Sute of [ows und was sdmitied t0 practice Jn the State of lows. In 1980, | joined The Ohlo Company as
Complisncc Director. Duting my time al The Ohio Company, 1hsve boen subsequently designaled Corporate Counscl and been
promoted to Senlor Vice President. | have speciatized in broker dealer und securities wark since law school, 1have ropresented The
Obio Company and ir's employses 12 alomey in pevera) arbimetions, including rectuiting type disputes. | um & member of the [llinois,
Jows and Ohio Bars. I huve sarved as an atromoy specializating In securitics arbitretions. From §/96 to 5/97,] was an altomey
spocializing in arbitrstion. From 5/97 1o the prevent, 1 serve as Genera) Cosnsel for McDonald Information Service s company
providing financial information to banks and brokerage firm on the rchisbility of retall and institutional socounts. Updarad 6358 em

Yoa L

Swff ID: STURMS Pogs 20f 2 Ag of 11/2/1999
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GAO

Accountability * integrity * Reliability

United States General Accounting Office
Washington, DC 20548

September 26, 2001

The Honorable John D. Dingell
Ranking Minority Member
Committee on Energy and Commerce
House of Representatives

Dear Mr. Dingell:

We received your letter dated, August 16, 2001, requesting the General Accounting
Office to conduct a review of the arbitration system used by the securities industry.

GAO has accepted your request as work that is within the scope of GAO’s authority.

‘To fully respond to your request, we have determined that GAO may be unable to

initiate work for 2-months because we do not have staff with the required skills
available at this time. We have assigned your request to Ms. Cindy Fagnoni,
Managing Director for Education Workforce and Income Security. Ms. Fagnoni or a
member of her team will contact your office to discuss the request, your needs, and
the assignment’s objectives, scope and methodology in accordance with our
protocols.

If you have any questions, please contact Ms. Fagnoni on (202) 512-7202 or me on
(202) 512-4507.

Sincerely yours,

Doris E.L. Cannon
Assistant Director
Congressional Relations



